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AUTHORITY: Atomic Energy Act of 1954, as
amended (42 U.S.C. 2168, 2182, 2201); Federal
Nonnuclear Energy Research and Develop-
ment Act of 1974 (42 U.S.C. 5908); Department
of Energy National Security and Military
Applications of Nuclear Energy Authoriza-
tion Act of 1987 (42 U.S.C. 726la.); Depart-
ment of Energy Organization Act (42 U.S.C.
7101 et seq.); National Nuclear Security Ad-
ministration Act (50 U.S.C. 4201 et seq.)

SOURCE: 49 FR 12004, Mar. 28, 1984, unless
otherwise noted.

Subpart 927.2—Patents

SOURCE: 60 FR 11815, Mar. 2, 1995, unless
otherwise noted.

927.200 Scope of subpart.

When consulting 48 CFR part 27, sub-
part 27.2 of the FAR, consider ‘‘re-
search, development, and demonstra-
tion” to replace the phrase ‘‘research
and development” or ‘“R&D,” for the
purposes of DOE actions.

927.201 Authorization and consent.

927.201-1 General.

In certain contracting situations,
such as those involving research, devel-
opment, or demonstration projects,
consideration should be given to the
impact of third party-owned patents
covering technology that may be incor-
porated in the project which patents
may ultimately affect widespread com-
mercial use of the project results. In
such situations, Patent Counsel shall
be consulted to determine what modi-
fications, if any, are to be made to the
utilization of the Authorization and
Consent and Patent Indemnity provi-
sions or what other action might be
deemed appropriate.

927.206 Refund of royalties.

927.206-1 General.

The clause at 952.227-9, Refund of
Royalties, obligates the contractor to
inform DOE of the payment of royal-
ties pertaining to the use of intellec-
tual property, either patent or data re-
lated, in the performance of the con-
tract. This information may result in
identification of instances in which the
Government already has a license for
itself or others acting in its behalf or
the right to sublicense others. Also,
there may be pending antitrust actions
or challenges to the validity of a pat-
ent or the proprietary nature of the
data, or the contractor may be able to
gain unrestricted access to the same
data through other sources. In such sit-
uations the contractor may avoid the
payment of a royalty in its entirety or
may be charged a reduced royalty.

371



927.206-2

927.206-2 Clause for refund of royal-
ties.

The contracting officer shall insert
the clause at 952.227-9, Refund of Roy-
alties, in solicitations and contracts
for experimental, research, develop-
mental, or demonstration work or
other solicitations and contracts in
which the contracting officer believes
royalties will have to be paid by the
contractor or a subcontractor of any
tier.

927.207 Classified contracts.

927.207-1 General.

Unauthorized disclosure of classified
subject matter, whether in a patent ap-
plication or resulting from the
issuance of a patent, may be a viola-
tion of the Atomic Energy Act of 1954,
as amended, other laws relating to es-
pionage and national security, and pro-
visions of the proposed contract per-
taining to disclosure of information.

Subpart 927.3—Patent Rights
Under Government Contracts

927.300 General.

(a) One of the primary missions of
the Department of Energy is the use of
its procurement process to ensure the
conduct of research, development, and
demonstration leading to the ultimate
commercialization of efficient sources
of energy. To accomplish its mission,
DOE must work in cooperation with in-
dustry in the development of new en-
ergy sources and in achieving the ulti-
mate goal of widespread commercial
use of those energy sources. To this
end, Congress has provided DOE with
the authority to invoke an array of in-
centives to secure the commercializa-
tion of new technologies developed for
DOE. One such important incentive is
provided by the patent system.

(b) Pursuant to 42 U.S.C. 2182 and 42
U.S.C. 5908, DOE takes title to all in-
ventions conceived or first actually re-
duced to practice in the course of or
under contracts with large, for-profit
companies, foreign organizations, and
others not beneficiaries of Pub. L. 96—
517. Regulations dealing with Depart-
ment’s authority to waive its title to
subject inventions, including the rel-
evant statutory objectives, exist at 10

48 CFR Ch. 9 (10-1-15 Edition)

CFR part 784. Pursuant to that section,
DOE may waive the Government’s pat-
ent rights in appropriate situations at
the time of contracting to encourage
industrial participation, foster com-
mercial utilization and competition,
and make the benefits of DOE activi-
ties widely available to the public. In
addition to considering the waiver of
patent rights at the time of con-
tracting, DOE will also consider the in-
centive of a waiver of patent rights
upon the reporting of an identified in-
vention when requested by such enti-
ties or by the employee-inventor with
the permission of the contractor. These
requests can be made whether or not a
waiver request was made at the time of
contracting. Waivers for identified in-
ventions will be granted where it is de-
termined that the patent waiver will be
a meaningful incentive to achieving
the development and ultimate commer-
cial utilization of inventions. Where
DOE grants a waiver of the Govern-
ment’s patent rights, either at the
time of contracting or after an inven-
tion is made, certain minimum rights
and obligations will be required by
DOE to protect the public interest.

(c) Another major DOE mission is to
manage the nation’s nuclear weapons
and other classified programs, where
research and development procure-
ments are directed toward processes
and equipment not available to the
public. To accomplish DOE programs
for bringing private industry into these
and other special programs to the max-
imum extent permitted by national se-
curity and policy considerations, it is
desirable that the technology devel-
oped in these programs be made avail-
able on a selected basis for use in the
particular fields of interest and under
controlled conditions by properly
cleared industrial and scientific re-
search institutions. To ensure such
availability and control, the grant of
waivers in these programs may nec-
essarily be more limited, either by the
imposition of field of use restrictions
or national security measures, than in
other DOE programs.

[60 FR 11815, Mar. 2, 1995, as amended at 63
FR 10505, Mar. 4, 1998]
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927.302 Policy.

(a) Except for contracts with organi-
zations that are beneficiaries of Public
Law 96-517, the United States, as rep-
resented by DOE, shall normally ac-
quire title in and to any invention or
discovery conceived or first actually
reduced to practice in the course of or
under the contract, allowing the con-
tractor to retain a nonexclusive, rev-
ocable, paid-up license in the invention
and the right to request permission to
file an application for a patent and re-
tain title to any ensuing patent in any
foreign country in which DOE does not
elect to secure patent rights. DOE may
approve the request if it determines
that such approval would be in the na-
tional interest. The contractor’s non-
exclusive license may be revoked or
modified by DOE only to the extent
necessary to achieve expeditious prac-
tical application of the invention pur-
suant to any application for and the
grant of an exclusive license in the in-
vention to another party.

(b) In contracts having as a purpose
the conduct of research, development,
or demonstration work and in certain
other contracts, DOE may need to re-
quire those contractors that are not
the beneficiaries of Public Law 96-517
to license background patents to en-
sure reasonable public availability and
accessibility necessary to practice the
subject of the contract in the fields of
technology specifically contemplated
in the contract effort. That need may
arise where the contractor is not at-
tempting to take the technology re-
sulting from the contract to the com-
mercial marketplace, or is not meeting
market demands. The need for back-
ground patent rights and the particular
rights that should be obtained for ei-
ther the Government or the public will
depend upon the type, purpose, and
scope of the contract effort, impact on
the DOE program, and the cost to the
Government of obtaining such rights.

(c) Provisions to deal specifically
with DOE background patent rights are
contained in paragraph (k) of the
clause at 952.227-13. That paragraph
may be modified with the concurrence
of Patent Counsel in order to reflect
the equities of the parties in particular
contracting situations. Paragraph (k)
should normally be deleted for con-

927.303

tracts with an estimated cost and fee
or price of $250,000 or less and may not
be appropriate for certain types of
study contracts; for planning con-
tracts; for contracts with educational
institutions; for contracts for special-
ized equipment for in-house Govern-
ment use, not involving use by the pub-
lic; and for contracts the work prod-
ucts of which will not be the subject of
future procurements by the Govern-
ment or its contractors.

(d) The Assistant General Counsel for
Technology Transfer and Intellectual
Property shall:

(1) Make the determination that
whether reported inventions are sub-
ject inventions under the patent rights
clause of the contract;

(2) Determine whether and where pat-
ent protection will be obtained on in-
ventions;

(3) Represent DOE before domestic
and foreign patent offices;

(4) Accept assignments and instru-
ments confirmatory of the Govern-
ment’s rights to inventions; and

(5) Represent DOE in patent, tech-
nical data, and copyright matters not
specifically reserved to the Head of the
Agency or designee.

[60 FR 11816, Mar. 2, 1995]

927.303 Contract clauses.

(a) In solicitations and contracts for
experimental, research, developmental,
or demonstration work (but see (FAR)
48 CFR 27.304-3 regarding contracts for
construction work or architect-engi-
neer services), the contracting officer
shall include the clause:

(1) At 952.227-13, Patent Rights Ac-
quisition by the Government, in all
such contracts other than those de-
scribed in paragraphs (a)(2) and (a)(3) of
this section;

(2) At 952.227-11, Patent Rights by the
Contractor (Short Form), in contracts
in which the contractor is a domestic
small business or nonprofit organiza-
tion as defined at (FAR) 48 CFR 27.301,
except where the work of the contract
is subject to an Exceptional Cir-
cumstances Determination by DOE;
and

(3) At 970.5227-10, 970.5227-11, or
970.5227-12, as discussed in 970.27, Pat-
ent, Data, and Copyrights, in contracts
for the management and operation of
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DOE laboratories and production facili-
ties.

(b) DOE shall not use the clause at
(FAR) 48 CFR 52.227-12 except in situa-
tions where patent counsel grants a re-
quest for advance waiver pursuant to 10
CFR part 784 and supplies the con-
tracting officer with that clause with
appropriate modifications. Otherwise,
in instances in which DOE grants an
advance waiver or waives its rights in
an identified invention pursuant to 10
CFR part 784, contracting officers shall
consult with patent counsel for the ap-
propriate clause.

(c) Any contract that has as a pur-
pose the design, construction, oper-
ation, or management integration of a
collection of contracts for the same
purpose, of a Government-owned re-
search, development, demonstration or
production facility must accord the
Government certain rights with re-
spect to further use of the facility by
or on behalf of the Government upon
termination of the contract. The pat-
ent rights clause in such contracts
must include the following facilities 1i-
cense paragraph:

[Insert appropriate paragraph no.] Facilities
License. In addition to the rights of the par-
ties with respect to inventions or discoveries
conceived or first actually reduced to prac-
tice in the course of or under this contract,
the Contractor agrees to and does hereby
grant to the Government an irrevocable,
nonexclusive, paid-up license in and to any
inventions or discoveries regardless of when
conceived or actually reduced to practice or
acquired by the Contractor at any time
through completion of this contract and
which are incorporated or embodied in the
construction of the facility or which are uti-
lized in the operation of the facility or which
cover articles, materials, or products manu-
factured at the facility (1) to practice or
have practiced by or for the Government at
the facility, and (2) to transfer such license
with the transfer of that facility. Notwith-
standing the acceptance or exercise by the
Government of these rights, the Government
may contest at any time the enforceability,
validity or scope of, title to, any rights or
patents herein licensed.

(End of paragraph)

[60 FR 11816, Mar. 2, 1995, as amended at 63
FR 10505, Mar. 4, 1998; 656 FR 68935, Nov. 15,
2000; 656 FR 81007, Dec. 22, 2000]
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927.304 Procedures.

Where the contract contains the
clause at 952.227-11 and the contractor
does not elect to retain title to a sub-
ject invention, DOE may consider and,
after consultation with the contractor,
grant requests for retention of rights
by the inventor subject to the provi-
sions of 35 U.S.C. 200 et seq. This state-
ment is in lieu of (FAR) 48 CFR 27.304-
1(c).

[60 FR 11816, Mar. 2, 1995]

927.370 [Reserved]

Subpart 927.4—Technical Data
and Copyrights

927.400 Scope of subpart.

This subpart sets forth DOE’s policy,
procedures, and instructions for con-
tract clauses with respect to the acqui-
sition and use of technical data and
copyrights in contracts or subcontracts
entered into, with or for the benefit of
the Government.

927.402 Acquisition and use of tech-
nical data.

927.402-1 General.

(a) The provisions herein pertain to
research, development, demonstration
and supply contracts. Special consider-
ations for contracts for the operation,
design, or construction of Government-
owned facilities are covered by subpart
970.27. Under DOE’s broad charter to
perform research, development, and
demonstration work, in both nuclear
and nonnuclear fields, and to meet the
objectives stated in 927.402-2, DOE has
extensive needs for technical data. The
satisfaction of these needs and the
achievement of DOE’s objectives
through a sound data policy are found
in the balancing of the needs and equi-
ties of the Government, its contrac-
tors, and the general public.

(b) It is important to keep a clear
distinction between contract require-
ments for the delivery of technical
data and rights in technical data. The
legal rights which the Government ac-
quires in technical data in DOE con-
tracts, other than management and op-
erating contracts (see 48 CFR 970.2704)
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and other contracts involving the pro-
duction of data necessary for the man-
agement or operation of DOE facilities
or a DOER site, are set forth in Rights in
Data—General clause at 48 CFR 52.227—
14 as modified in accordance with
927.409 of this subpart. In those con-
tracts involving the production of data
necessary for the management or oper-
ation of DOE facilities or a DOE site,
after consultation with Patent Counsel
the clause at 48 CFR 970.5227-1 shall be
used. However, those clauses do not ob-
tain for the Government delivery of
any data whatsoever. Rather, known
requirements for the technical data to
be delivered by the contractor shall be
set forth as part of the contract. The
Additional Technical Data Require-
ments clause at 48 CFR 52.227-16 may
be used along with the Rights in Data—
General clause to enable the con-
tracting officer to require the con-
tractor to furnish additional technical
data, the requirement for which was
not known at the time of contracting.
There is, however, a built-in limitation
on the kind of technical data which a
contractor may be required to deliver
under either the contract or the Addi-
tional Technical Data Requirements
clause. This limitation is found in the
withholding provision of paragraph (g)
of the Rights in Data—General clause
at 48 CFR 52.227-14, as amended at 48
CFR 927.409(a), which provides that the
Contractor need not furnish limited
rights data or restricted computer soft-
ware. Unless Alternate II or IIT to the
Rights in Data—General clause is used,
it is specifically intended that the con-
tractor may withhold limited rights
data or restricted computer software
even though a requirement for tech-
nical data specified in the contract or
called for delivery pursuant to the Ad-
ditional Technical Data Requirements
clause would otherwise require the de-
livery of such data.

(c) In contracts involving access to
certain categories of DOE-owned re-
stricted data, as set forth in 10 CFR
part 725, DOE has reserved the right to
receive reasonable compensation for
the use of its inventions and discov-
eries, including its related data and
technology. Accordingly, in contracts
where access to such restricted data is
to be provided to contractors, the fol-

927.403

lowing parenthetical phrase shall be in-
serted after ‘‘contract data’ in para-
graph (b)(2)(ii) of the clause at 952.227—
75, after ‘‘technical data’ in paragraph
(b)(2) of the clause at 952.227-77, or
after ‘‘technical data’ in paragraph
(b)(2)(ii) of the clause at 952.227-78 as
appropriate: ‘‘(except Restricted Data
in category C-24, 10 CFR part 725, in
which DOE has reserved the right to
receive reasonable compensation for
the use of its inventions and discov-
eries, including related data and tech-
nology).” In addition, there are other
types of contract situations (e.g., no
cost contracts for studies or evalua-
tion) wherein the contractor is given
access to restricted data. In such con-
tract situations, limitations on the use
of such data may be appropriate.

[49 FR 12004, Mar. 28, 1984, as amended at 63
FR 10505, Mar. 4, 1998; 656 FR 81007, Dec. 22,
2000]

927.402-2 Policy.

The technical data policy is directed
toward achieving the following objec-
tives:

(a) Making the benefits of the energy
research, development and demonstra-
tion programs of DOE widely available
to the public in the shortest prac-
ticable time;

(b) Promoting the commercial utili-
zation of the technology developed
under DOE programs;

(c) Encouraging participation by pri-
vate persons in DOE energy research,
development, and demonstration pro-
grams; and

(d) Fostering competition and pre-
venting undue market concentration or
the creation or maintenance of other
situations inconsistent with the anti-
trust laws.

927.403 Negotiations and deviations.

Contracting officers shall contact
Patent Counsel assisting their con-
tracting activity or the Assistant Gen-
eral Counsel for Technology Transfer
and Intellectual Property for assist-
ance in selecting, negotiating, or ap-
proving appropriate data and copyright
clauses in accordance with the proce-
dures set forth in this subpart and 48
CFR part 274. In particular, con-
tracting officers shall seek the prompt
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and timely advice of Patent Counsel re-
garding any situation not in conform-
ance with this subpart and prescribed
clauses, including the inclusion or
modification of alternate paragraphs of
the Rights in Data clause at 48 CFR
52.227-14, as amended at 48 CFR
927.409(a), the exclusion of specific
items from said clause, the exclusion of
the Additional Technical Data Require-
ments clause at 48 CFR 52.227-16, and
the inclusion of any special provisions
in a particular contract.

[63 FR 10505, Mar. 4, 1998]

927.404 Rights in technical data in
subcontracts. (DOE coverage—para-
graphs (g), (k), (1), and (m))

(g)(4) Contractors are required by
paragraph (d)(3) of the clause at FAR
52.227-14, as modified pursuant to 48
CFR 927.409(a)(1), to acquire permission
from DOE to assert copyright in any
computer software first produced in
the performance of the contract. This
requirement reflects DOE’s established
software distribution program, recog-
nized at FAR 27.404(g)(2), and the De-
partment’s statutory dissemination ob-
ligations. When a contractor requests
permission to assert copyright in ac-
cordance with paragraph (d)(3) of the
Rights in Data—General clause as pre-
scribed for use at 48 CFR 927.409(a)(1),
Patent Counsel shall predicate its deci-
sion on the considerations reflected in
paragraph (e) of the clause at 48 CFR
970.5227-2 Rights in Data—Technology
Transfer.

(k) Subcontracts. (1)(i) It is the re-
sponsibility of prime contractors and
higher tier subcontractors, in meeting
their obligations with respect to con-
tract data, to obtain from their sub-
contractor the rights in, access to, and
delivery of such data on behalf of the
Government. Accordingly, subject to
the policy set forth in this subpart, and
subject to the approval of the con-
tracting officer, where required, selec-
tion of appropriate technical data pro-
visions for subcontracts is the respon-
sibility of the prime contractors or
higher-tier subcontractors. In many,
but not all instances, use of the Rights
in Technical Data clause of FAR 52.227-
14, as modified pursuant to 48 CFR
927.409(a)(1), in a subcontract will pro-
vide for sufficient Government rights

48 CFR Ch. 9 (10-1-15 Edition)

in and access to technical data. The in-
spection rights afforded in Alternate V
of that clause normally should be ob-
tained only in first-tier subcontracts
having as a purpose the conduct of re-
search, development, or demonstration
work or the furnishing of supplies for
which there are substantial technical
data requirements as reflected in the
prime contract.

(ii) If a subcontractor refuses to ac-
cept technical data provisions afford-
ing rights in and access to technical
data on behalf of the Government, the
contractor shall so inform the con-
tracting officer in writing and not pro-
ceed with the award of the subcontract
without written authorization of the
contracting officer.

(iii) In prime contracts (or higher-
tier subcontracts) which contain the
Additional Technical Data Require-
ments clause at FAR 52.227-16, it is the
further responsibility of the contractor
(or higher-tier subcontractor) to deter-
mine whether inclusion of such clause
in a subcontract is required to satisfy
technical data requirements of the
prime contract (or higher-tier sub-
contract).

(2) As is the case for DOE in its deter-
mination of technical data require-
ments, the Additional Technical Data
Requirements clause at FAR 52.227-16
should not be used at any subcon-
tracting tier where the technical data
requirements are fully known. Nor-
mally, the clause will be used only in
subcontracts having as a purpose the
conduct of research, development, or
demonstration work. Prime contrac-
tors and higher-tier subcontractors
shall not use their power to award sub-
contracts as economic leverage to ac-
quire rights in the subcontractor’s lim-
ited rights data or restricted computer
software for their private use, and they
shall not acquire rights to limited
rights data or restricted computer soft-
ware on behalf of the Government for
standard commercial items without
the prior approval of Patent Counsel.

(1) Contractor licensing. In many con-
tracting situations the achievement of
DOE’s objectives would be frustrated if
the Government, at the time of con-
tracting, did not obtain on behalf of re-
sponsible third parties and itself lim-
ited license rights in and to limited
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rights data or restricted computer soft-
ware or both necessary for the practice
of subject inventions or data first pro-
duced or delivered in the performance
of the contract. Where the purpose of
the contract is research, development,
or demonstration, contracting officers
should consult with program officials
and Patent Counsel to consider wheth-
er such rights should be acquired. No
such rights should be obtained from a
small business or non-profit organiza-
tion, unless similar rights in back-
ground inventions of the small business
or non-profit organization have been
authorized in accordance with 35 U.S.C.
202(f). In all cases when the contractor
has agreed to include a provision assur-
ing commercial availability of back-
ground patents, consideration should
be given to securing for the Govern-
ment and responsible third parties at
reasonable royalties and under appro-
priate restrictions, co-extensive license
rights for data which are limited rights
data and restricted computer software.
When such license rights are deemed
necessary, the Rights in Data-General
clause at FAR 52.227-14 should be sup-
plemented by the addition of Alternate
VI as provided at 48 CFR 952.227-14. Al-
ternate VI will normally be sufficient
to cover limited rights data and re-
stricted computer software for items
and processes that were used in the
contract and are necessary in order to
insure widespread commercial use or
practical utilization of a subject of the
contract. The expression ‘‘subject of
the contract’ is intended to limit the
licensing required in Alternate VI to
the fields of technology specifically
contemplated in the contract effort
and may be replaced by a more specific
statement of the fields of technology
intended to be covered in the manner
described in the patent clause at 48
CFR 952.227-13 pertaining to ‘‘Back-
ground Patents.”” Where, however, lim-
ited rights data and restricted com-
puter software cover the main purpose
or basic technology of the research, de-
velopment, or demonstration effort of
the contract, rather than subcompo-
nents, products, or processes which are
ancillary to the contract effort, the
limitations set forth in subparagraphs
(k)(1) through (k)(4) of Alternate VI of
48 CFR 952.227-14 should be modified or

927.404-70

deleted. Paragraph (k) of 48 CFR
952.227-14 further provides that limited
rights data or restricted computer soft-
ware may be specified in the contract
as being excluded from or not subject
to the licensing requirements thereof.
This exclusion can be implemented by
limiting the applicability of the provi-
sions of paragraph (k) of 48 CFR
952.227-14 to only those classes or cat-
egories of limited rights data and re-
stricted computer software determined
as being essential for licensing. Al-
though contractor licensing may be re-
quired under paragraph (k) of 48 CFR
952.227-14, the final resolution of ques-
tions regarding the scope of such li-
censes and the terms thereof, including
provisions for confidentiality, and rea-
sonable royalties, is then left to the ne-
gotiation of the parties.

(m) Access to restricted data. In con-
tracts involving access to certain cat-
egories of DOE-owned Category C-24 re-
stricted data, as set forth in 10 CFR
part 725, DOE has reserved the right to
receive reasonable compensation for
the use of its inventions and discov-
eries, including its related data and
technology. Accordingly, in contracts
where access to such restricted data is
to be provided to contractors, Alter-
nate VII shall be incorporated into the
rights in technical data clause of the
contract. In addition, in any other
types of contracting situations in
which the contractor may be given ac-
cess to restricted data, appropriate
limitations on the use of such data
must be specified.

[63 FR 10505, Mar. 4, 1998, as amended at 65
FR 81007, Dec. 22, 2000]

927.404-70 Statutory programs.

Occasionally, Congress enacts legis-
lation that authorizes or requires the
Department to protect from public dis-
closure specific data first produced in
the performance of the contract. Exam-
ples of such programs are ‘‘the Metals
Initiative”” and section 3001(d) of the
Energy Policy Act. In such cases DOE
Patent Counsel is responsible for pro-
viding the appropriate contractual pro-
visions for protecting the data in ac-
cordance with the statute. Generally,
such clauses will be based upon the
Rights in Data-General clause pre-
scribed for use at 48 CFR 927.409(a) with
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appropriate modifications to define and
protect the ‘‘protected data’ in accord-
ance with the applicable statute. When
contracts under such statutes are to be
awarded, contracting officers must ac-
quire from Patent Counsel the appro-
priate contractual provisions. Addi-
tionally, the contracting officer must
consult with DOE program personnel
and Patent Counsel to identify data
first produced in the performance of
the contract that will be recognized by
the parties as protected data and what
data will be made available to the pub-
lic notwithstanding the statutory au-
thority to withhold the data from pub-
lic dissemination.

[63 FR 10506, Mar. 4, 1998]

927.408 Cosponsored research and de-
velopment activities.

Because of the Department of Ener-
gy’s statutory duties to disseminate
data first produced under its contracts
for research, development, and dem-
onstration, the provisions of FAR 27.408
do not apply to cosponsored or cost
shared contracts.

[63 FR 10506, Mar. 4, 1998]

927.409 Solicitation provisions and
contract clauses. (DOE coverage-
paragraphs (a), (h), (s), and (t))

(a)(1) The contracting officer shall

insert the clause at FAR 52.227-14,
Rights in Data-General, substituting
the following paragraph (a) and includ-
ing the following paragraph (d)(3) and
Alternate V in solicitations and con-
tracts if it is contemplated that data
will be produced, furnished, or acquired
under the contract; except contracting
officers are authorized to use Alternate
IV rather than paragraph (d)(3) in con-
tracts for basic or applied research
with educational institutions except
where software is specified for delivery
or except where other special cir-
cumstances exist:

(a) Definitions. (1) Computer data bases, as
used in this clause, means a collection of
data in a form capable of, and for the pur-
pose of, being stored in, processed, and oper-
ated on by a computer. The term does not in-
clude computer software.

(2) Computer software, as used in this
clause, means (i) computer programs which
are data comprising a series of instructions,
rules, routines, or statements, regardless of

48 CFR Ch. 9 (10-1-15 Edition)

the media in which recorded, that allow or
cause a computer to perform a specific oper-
ation or series of operations and (ii) data
comprising source code listings, design de-
tails, algorithms, processes, flow charts, for-
mulae, and related material that would en-
able the computer program to be produced,
created, or compiled. The term does not in-
clude computer data bases.

(3) Data, as used in this clause, means re-
corded information, regardless of form or the
media on which it may be recorded. The
term includes technical data and computer
software. For the purposes of this clause, the
term does not include data incidental to the
administration of this contract, such as fi-
nancial, administrative, cost and pricing, or
management information.

(4) Form, fit, and function data, as used in
this clause, means data relating to items,
components, or processes that are sufficient
to enable physical and functional inter-
changeability, as well as data identifying
source, size, configuration, mating, and at-
tachment characteristics, functional charac-
teristics, and performance requirements; ex-
cept that for computer software it means
data identifying source, functional charac-
teristics, and performance requirements but
specifically excludes the source code, algo-
rithm, process, formulae, and flow charts of
the software.

(b) Limited rights data, as used in this
clause, means data, other than computer
software, developed at private expense that
embody trade secrets or are commercial or
financial and confidential or privileged. The
Government’s rights to use, duplicate, or dis-
close limited rights data are as set forth in
the Limited Rights Notice of subparagraph
(2)(2) of this section if included in this
clause.

(6) Restricted computer software, as used in
this clause, means computer software devel-
oped at private expense and that is a trade
secret; is commercial or financial and is con-
fidential or privileged; or is published copy-
righted computer software, including minor
modifications of any such computer soft-
ware. The Government’s rights to use, dupli-
cate, or disclose restricted computer soft-
ware are as set forth in the Restricted Rights
Notice of subparagraph (g)(3) of this section
if included in this clause.

(7) Technical data, as used in this clause,
means recorded data, regardless of form or
characteristic, that are of a scientific or
technical nature. Technical data does not in-
clude computer software, but does include
manuals and instructional materials and
technical data formatted as a computer data
base.

(8) Unlimited rights, as used in this clause,
means the rights of the Government to use,
disclose, reproduce, prepare derivative
works, distribute copies to the public, in-
cluding by electronic means, and perform
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publicly and display publicly, in any manner,
including by electronic means, and for any
purpose whatsoever, and to have or permit
others to do so.

(d)(3) The Contractor agrees not to assert
copyright in computer software first pro-
duced in the performance of this contract
without prior written permission of the DOE
Patent Counsel assisting the contracting ac-
tivity. When such permission is granted, the
Patent Counsel shall specify appropriate
terms, conditions, and submission require-
ments to assure utilization, dissemination,
and commercialization of the data. The Con-
tractor, when requested, shall promptly de-
liver to Patent Counsel a duly executed and
approved instrument fully confirmatory of
all rights to which the Government is enti-
tled.

(2) However, rights in data in these
specific situations will be treated as
described, where the contract is—

(i) For the production of special
works of the type set forth in FAR
27.405(a), but the clause at FAR 52.227—
14, Rights in Data-General, shall be in-
cluded in the contract and made appli-
cable to data other than special works,
as appropriate (See paragraph (i) of
FAR 27.409);

(ii) For the acquisition of existing
data works, as described in FAR
27.405(b) (See paragraph (j) of FAR
27.409);

(iii) To be performed outside the
United States, its possessions, and
Puerto Rico, in which case agencies
may prescribe different clauses (See
paragraph (n) of FAR 27.409);

(iv) For architect-engineer services
or construction work, in which case
contracting officers shall utilize the
clause at FAR 52.227-17, Rights in
Data-Special Works;

(v) A Small Business Innovation Re-
search contract (See paragraph (1) of
FAR 27.409);

(vi) For management and operation
of a DOE facility (see 48 CFR 970.2704)
or other contracts involving the pro-
duction of data necessary for the man-
agement or operation of DOE facilities
or a DOE site, after consultation with
Patent Counsel (See 927.402-1(b)); or

(vii) Awarded pursuant to a statute
expressly providing authority for the
protection of data first produced there-
under from disclosure or dissemina-
tion. (See 927.404-70).

(h) The contracting officer shall in-
sert the clause at FAR 52.227-16, Addi-
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tional Data Requirements, in solicita-
tions and contracts involving experi-
mental, developmental, research, or
demonstration work (other than basic
or applied research to be performed
solely by a university or college where
the contract amount will be $500,000 or
less) unless all the requirements for
data are believed to be known at the
time of contracting and specified in the
contract. See FAR 27.406(b). This
clause may also be used in other con-
tracts when considered appropriate.

* * * * *

(s) Contracting officers shall incor-
porate the solicitation provision at
FAR 52.227-23, Rights to Proposal Data
(Technical), in all requests for pro-
posals.

(t) Contracting officers shall include
the solicitation provision at 952.227-84
in all solicitations involving research,
developmental, or demonstration work.

[63 FR 10506, Mar. 4, 1998, as amended at 65
FR 81007, Dec. 22, 2000]

Subpart 927.70 [Reserved]

PART 928—BONDS AND
INSURANCE

Subpart 928.1—Bonds and Other Financial
Protections

Sec.

928.101 Bid guarantees.

928.101-1 Policy on use.

928.103 Performance and payment bonds for
other than construction contracts.

928.103-3 Payment bonds.

928.103-70 Review of performance and pay-
ment bonds for other than construction.

Subpart 928.3—Insurance

928.301 Policy.
928.370 Service-type insurance policies.

AUTHORITY: 42 U.S.C. 7101 et seq. and 50
U.S.C. 2401 et seq.

SOURCE: 49 FR 12010, Mar. 28, 1984, unless
otherwise noted.

Subpart 928.1—Bonds and Other
Financial Protections

SOURCE: 61 FR 41708, Aug. 9, 1996, unless
otherwise noted.
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